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dI'NS Distracted or Convinced

From James Wester

Submitted by in part by both Ron
Nickum and Joel Hogue

Ron Nickum provided this story
from a trial over a decade ago.

Joel's witness was a beautiful young
woman. Joel passed the witness and Ron
stood to approach and display 2 document
to the witness. When Ron reached the
side of the witness box where the young
woman had entered, he was stunned to
find that when she sat down her “short”
dress had slid up displaying quite a bit of
shapely leg for the jury (which was mostly
men). Ron stared at her legs for a long
moment and being quite speechless; Ron
turned to the juror at the end of the first
row of chairs and said “I lost my train of
thought.” The juror grinned and replied,
“So did we.”

Joel remembers less about Ron’s rec-
ollection, but does recall his cross examina-
tion of Ron’s client. In particular, Ron’s
client walked into a trap that led to this ex-
change:

A. No, I never did use diesel in my

7th Court

of Appeals
Update

by Justice Brian Quinn

The sovereign has its immunity.
But, the shield can be pierced when,
among other things, injury is caused by
the use of personal property it owns.

In Texas Tech University Health
Sciences Center & University Medical
Center v. Wards, No. 07-07-0451-CV
(Tex. App.—Amarillo, August 6, 2008), the
personal property in question was an ex-
ternal fetal heart monitor. The monitor
apparently recorded an unusual heart rate
to which information the attending med-
ical personnel did not adequately respond.
This resulted in the infant being stillborn.

wells, sir.

Q. Well, let me hand you what's
been marked Plaintiff’s Exhibit 169. That
deals with the [XYZ] lease, right?

A. Mercy.

Mr. Nickum: Your honor, can I re-
quest a brief recess.

After Ron’s client recanted his testi-
mony, the following exchange occurred
(which exchange has previously appeared
in Judge Buchmeyer’s column):

Q. Well, I mean why should we be-

Our congratulations to Adrian
Castillo of the Seventh Court of Appeals
and Pete Serrano, Sprouse Shrader Smith,

for being selected for the first class of
Leadership SBOT. This is a statewide ini-
tiative of Harper Estes, State Bar
President, the State Bar of Texas and the
Texas Young Lawyers AssociationIt'is
designed to expand the leadership rolls

Though the Wards contended that the
child's death was linked to the use of the
monitor, their effort to pierce the sover-
eigns' immunity failed. This was so be-
cause the failure to address the
information being imparted from the
monitor caused the death, not the monitor
or the information it was imparting.

If your client says he didn't sell
drugs, maybe it was his neighbor with the
same name. At least that is what the de-
fendant in Johnson v. State, No. 07-06-
0190 (Tex. App.—Amarillo May 30, 2008)
contended. However, the State had evi-

James Wester

lieve anything that’s coming out of your
mouth as you sit here right now?

A. Well, I don't suppose you have to
believe any of it. All I'm trying to do is
convince the jury.

Legal Briefs

ofthe participants in their communities.
The first session is slated for October 16,
2008.

If you have news, we want to hear
from you. Send your information to the
AABA: email director@amarillobar.org,
fax 379-9259, or call 371-7226.
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IN MEMORI UM

Tom J. Fotheringham

If you have practiced law in Amarillo in the last He was the late A.J. Robinson’s law partner for three
half-century, you may have had a case with him and you decades and practiced with and mentored many other fine
most certainly recognize his name. He was a rare

lawyers who went on to prosperous legal careers. Even at the

lawyer who spent an incredible amount of time helping end of his career, he worked longer hours than most first year as-

those who could not help themselves and caring for
those who no one else cared for.
The consummate family man, he raised two beauti- respect that we should all aspire to.

ful daughters, Tammy and Teri, and had four grandchil- He was active in his church and in the community, serving
dren and three great-grandchildren. His devotion to his on the Board of Amarillo College. Having received his law de-
gree from The University of Texas, he was a huge Longhorn fan.

talented and beautiful wife, Carolyn Furr, was matched

sociates (believe me, I was his roommate at the time) and treated
clients, employees, judges, and opposing counsel with a level of

only by his devotion to the rest of his family. Together, To say he had many friends would be as much of an understate-
he and Carolyn were never at a loss for entertainment. ment as saying that he was a great man who touched many lives.
He had a green thumb, dedicating a good part of each He passed away after a brief and pain-free battle with cancer,
day to tending to his garden, the greenhouse in his surrounded by the ones he loved.

home, and the greenhouse that doubled as an entrance to He is Tom J. Fotheringham, but to me, he will always be
his firm. “Pa”.

T PPAs Attomey/?amleyal Luncheon
When and where?

l:30am.~:00 pm., Oddober 16, Amarillo Club ‘i]
Whos invited? 4
T PPA mambers and. their attorweys/supervisors. Awy pardeg,
attanzywoﬂzrmemberq’ﬂzkﬂwmmdty

Wints going on’
Netwerting, lunch and. CLE presentation by Dr. Christian Meisswer |
sl g Pttt |
Whats it going to cost we?

$20 for TPPA members and. their quests

175 for other non-members

How do | RSVFZ
Erica Anderson - Y33-0726 (cdl) or canderson@mbbn.com

C’MON! There iy & chance to-
I win o Weekend Getoway to-Santw Fel
Lh) | goviiions Enjoy a 2 night stay at’ Inmvof the Governory
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z’iéﬁ is @ miniature Beagle who is @ hound for obscure, interest-
ing andlor outrageous legal reats. Her bricfs are meant to educate
and entertain. [f you have any Legal Beagle-worthy tidbirs, please e-
marl Abby at legalbeagle. aaéa@:ég lobal net. Submissions will be
published in this column and attributed to the sender. Abby i a stick-
ler for Shepardizing, so please cite your source.

948 That’s Refreshing
Key Notes that you knew but may have forgotten:

Alter Ego Theory

“The Alter Ego theory applies where there is such a unity
between corporation and individual that the corporation has
ceased to be a separate entity, and allowing the individual to avoid
liability through the use of the corporate form would work an in-
justice.” Country Vill. Homes, Inc. v. Patterson 236 S.W.3rd 413,
428 (Tex. App.—Houston [14th Dist.] 2007, pet. filed) (citations
omitted).
Dram Shop Act

“As already explained, the Dram Shot Act does not make
a provider vicariously liable for the conduct of an intoxicated pa-
tron. EEP’ liability arises from the actions of its employees and
agents—not through the actions of Ruiz.” EEP. Operating
Partners, L.P. v. Duenez, 137 S.W. 3rd 680, 693 (Tex. 2005).
The Discovery Rule

“For purposes of the discovery rule, ‘discovery’ occurs
when a plaintiff has knowdedge of such facts as would cause a rea-
sonably prudent person to make an inquiry that would lead to dis-
covery of the cause of action” Haidar v. Nortex Foundation
Designs, Inc., 239 S.W.3rd 924, 926 (Tex. App.—Dallas 2007).

Lis Pendens

“A lis pendens is a ‘notice, recorded in the chain of title
to real property. . . to warn all persons that certain property is the
subject mater of litigation. . . If the suit seeks a property interest
only to secure the recovery of damages or other relief that the
plaintiff may be awarded, the interest is merely collateral and will
not support a lis pendens.” Countrywide Home Loans, Inc. v.
Howard, 240 S.W.3d 1, 4 (Tex. App.—Austin 2007).

“tQy,
Clilings

806.373.6613
1.800.657.8827

SecrelGardenyreFlowers.com

Parve M/Zya/‘/ should be your f/ﬂﬁls’f.

4 Quote of the Month:

Thinking is the hardest work there is, which is probably the rea-
son why so few engage in it.”

--Henry Ford

€ A Picture is Worth. . .
Correctly identify this young person to
legalbeagle.aaba@sbcglobal.net and win a
travel brief case generously provided by
Thomson West Publishers. Modeling this
prize is last month’s winner, Karl

Baumgardner:

You have to get up pretty
early in the morning (or at least
read your AMALAW as soon as
it comes in the mail) to beat

Karl Baumgardner.

Karl correctly guessed that
last month’s picture was the
Legal Beagle’s new master, Kage
Hawkins. Kage was born on
July 30, 2008 to Hollye and
Brent Hawkins.

THOMSON

_____.*.__._m

WEST

None of the following, whose name was drawn from the
fishbowl] at last month’s bar luncheon, was present to collect.

$25 Brad Howard

$50 Randy M. Phillips
$75 Kerry David McLain

| |

LEGAL LINKS LIBRARY

YOUR NEW LIBRARY ON THE WEB

LEGALLINKSLIB.BLOGSPOT.COM
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