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Submitted by Walter Wolfram

Banana Slim [his actual nickname] of
Littlefield, Texas, was the chief witness in
the prosecution of CIiff [last name not im-
portant] for an August evening burglary of
a filling station during the depression of
the 1930's. Andy Bills was the defense at-
torney and Herbert Martin was the
District Attorney.

On the Friday before the Monday
morning trial, Andy Bills called the
District Attorney and told him that
Banana Slim had lied to the grand jury
that indicted Cliff for burglary and de-
struction of a pay telephone at the station
to cover up his own negligence and misuse
of the filling station. Andy informed the
District Attorney that what really hap-
pened on the Saturday night of the so-
called burglary - Cliff and two other of
Banana’s buddies went down to the filling
station at closing time with a tub full of
iced down beer. Banana closed up the fill-
ing station and all four proceeded to get
skunk drunk. It being a very hot August
night, all of them got down to their
skivvies and finally passed out. Cliff awoke
about 3:00 A.M. disoriented, jumped up
and pulled the pay telephone off the wall
and started running down the middle of
the street crying out “Hello Central” with
the phone tightly in his hand and up to his
ear. Banana concerned for Cliff’s safety,
picked up a small towel and chased Cliff
down the street (both in their skivvies)
popping Cliff on the butt trying to “snap
him out of it.”

Confident that Cliff and his defense
counsel were trying a last ditch effort to
avoid Cliff being convicted, the District
Attorney immediately called Banana Slim.
Banana held tough to his prior grand jury
testimony. Furthermore, Banana told the
District Attorney that if Andy’s and Cliff’s
story were true, he would lose his job and
he really needed it. Even more confident
of his chief witness’ story, the District
Attorney was ready for trial.

On Monday, Banana took the stand
before an all male jury and a courtroom
full of spectators. During his recounting
his grand jury testimony, Banana apolo-
gized to Cliff and stated that he hoped
Cliff would understand that he simply had
“to tell the whole truth.”

Time for cross-examination came.

Andy Bills [the defense attorney] took out

The Value of Cross-Examination

a cigarette, tapped it down on the counsel
table, lit it and took a long deep drag and
blew the smoke straight up into the sky
and then jumped directly into his cross-ex-
amination by asking Banana one simple
question: “Banana, what really happened?”
The answer came from Banana:

“Well, it was Saturday night and
nothing was going on after closing, so Cliff
and two of our buddies brought a tub full
of iced down beer to the station. We all
got skunk drunk, got down to our skivvies
because of the heat and passed out. Cliff
woke up about 3:00 A.M. and got con-
fused. He jerked the phone off the wall
and started running down the middle of
the street hollering, “Hello Central.” I got
worried that he would get run over or
something so I got a towel and started
running after him, popping him on the
butt trying to snap him out of it.”

Of course the jury was falling all over
themselves in laughter—as was courtroom

James Wester

full of spectators. The Judge dismissed the
case against Cliff and it was over.

The stunned and embarrassed
District Attorney took hold of Banana Slim
and told him that he was going to beat
him up in front of everybody. The District
Attorney took Banana out onto the court-
house lawn where he ran him up against a
tree and in a very loud voice — so that the
crowd could hear - shouted: “Why did
you tell that cock-a-mamie story today?”

In another very loud voice, Banana Slim
answered: “To tell you the truth, Andy
Bills just broke me down on cross-exami-
nation!”

In Proverbs, it states that a man’s sto-
ry seems true until he is cross-examined.

Legal Briefs

Congratulations to the following new
lawyers who were sworn in to the Bar on
November 13th at the Court of Appeals.
The firms they have joined are noted in
parenthesis:

James Austin, Harley Caudle, Brad

Hickman, and Andrew Sefzik
(Sprouse Shrader Smith)

Allison Stephens and Conrad Hester
(Brown & Fortunato)

Kelln Zimmer and Matt Sherwood
(Sanders Baker)

Joanna Kimbell
(Burdett, Morgan, Williamson, &
Boykin)

For the past several years, the local
Child Welfare Board has sponsored a
Christmas Dinner and Giving celebration
for youth who have aged out of the foster
care system and are receiving case manage-
ment though Family Support Services PAL
program. However, budget cuts have dras-
tically affected this program.

Family Support Services is reaching
out to groups who might be interested in
adopting this initiative for our youth. They

Save the date ﬁoz a
wine Jinner on
Sanuary 30, 2009
a_ at the &Amarillo
Glub. dﬁ you
8idn’t attend last
year, Qon't make the

same mistake trice.

already have the funding for the dinner but
we need the funding for the gift cards that
are given to each youth as a present. If you
are interested in donating to this event,
send the donations to Janet Byars at Family

Support Services, with a notation of
ICM.

If you have news, we want to hear
from you. Send your information to the
AABA: email director@amarillobar.org,
fax 379-9259, or call 371-7226.
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Update

Though a trial court’s plenary power
over a final judgment may have expired, it
still has some authority to act. It encom-
passes the ability to enforce the terms of
the instrument it sighed. That does not
mean, however, that it can make substan-
tive changes to the judgment or the obli-
gations imposed by it. And, that is what
happened in State v. Chapman Children’s
Trust, No. 07-08-0050-CV, 2008 Tex.
App. LEXIS 7556 (Tex. App. — Amarillo
October 8, 2008), when the trial court or-
dered the State to undertake street im-
provements in line with an agreement
between the trust and the city of Amarillo.
That agreement was non-existent when
the judgment was entered.

How about those situations where
evidence can be admitted but only for

by Justice Brian Quinn

limited purposes. When they arise, it is
appropriate to seek and receive an instruc-
tion directing the jury to consider it only
for those specific purposes. The catch is,
though, that the instruction must be re-
quested at the time the evidence is first
presented. If one delays, such as until the
court is charging the jury after both sides
have closed, then it is too late. And, that
was the circumstance in Navarro v. State,
No. 07-08-0127-CR, 2008 Tex. App.
LEXIS 8033 (Tex. App. — Amatrillo
October 22, 2008). Because of the delay
there, the jurors were free to consider the
evidence without restriction.

So your client wants a chance to buy
a particular tract of land in the future.
Well, there are at least two ways that can
be done. One is through a right of first
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SECURING YOUR SPACE INTHE GLOBAL MARKETPLACE ©
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refusal. Another is through an option to
purchase. And, though both can lead to
the same result, they are two different birds
altogether, as the appellant in Dion’s of
Tex., Inc. v. Shamrock Econ. Dewv. Corp.,
No. 07-07-0373-CV, 2008 Tex. App. LEX-
IS 8270 (Tex. App. — Amarillo October
31, 2008) discovered. A right of first re-
fusal is triggered when the owner decides
to sell the property and usually cannot be
invoked until then. But, one who has an
option to buy normally can exercise it
whenever he wants and irrespective of the
land owner’s interest in selling. So, Dion’s
effort to buy the land went for naught
since it only had a right of first refusal and
the city of Shamrock did not want to sell it
at the time.

°806322 251 e .www.'ChnsStewart a-\/v.C(Bm
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Abby is a miniature Beagle who is a hound for obscure, in-
teresting, and/or outrageous legal treats. Her briefs are meant to
educate and entertain. If you have any Legal Beagle-worthy tid-
bits, please e-mail Abby at legalbeagle.aaba@sbcglobal.net.
Submissions will be published in tfis column and attributed to the
sender. Abby is a stickler for Shepardizing, so please cite your

source.

9@ This month, a Legal Beagle history lesson in Ancient Greek
Law:

Twelve Tablets (Duodecim Tabularum). Tradition tells us
that the code was composed by a commission, first of ten and
then of twelve men, in 451-450 B.C., was ratifed by the
Centuriate Assembly in 449 B.C., was engraved on twelve tablets
{(whence the title), which were attached to the Rostra before the
Curia in the Forum of Rome. You can see many similarities be-
tween the following tablet and the civil procedure we use today.

Table I. Proceedings Preliminary to Trial

1. If the plaintiff summons the-defendant to court the defen-
dant shall go. If the defendant does not go the plaintiff shall call a
witness thereto. Only then the plaintiff shall seize the defendant.

2. If the defendant attempts evasion or takes flight the plain-
tiff shall lay hand on him.

3. If sickness or age is an impediment he who summons the
defendant to court shall grant him a vehicle. If he a does not wish
he shall not spread a carriage with cushions.

4. For a freeholder' a freeholder shall be surety; for a prole-
tary anyone who wishes shall be surety.

5. There shall be the same right of bond and of conveyance
with the Roman people for a steadfast person and for a person re-
stored to allegiance.

6. When the parties agtee on the matter the magistrate shall
announce it.

7. If they agree not on terms the parties shall state their case
before the assembly in the meeting place or before the magistrate
in the martket place before noon. Both parties being present shall
plead the case throughout together.

8. If one of the parties does not appear the magistrate shall
adjudge the case, after noon, in favor of the one present.

9. If both parties are present sunset shall be the time limit of
the proceedings.

10. “... sureties “... subsureties ... with platter and loin-
cloth ...

http://avalon.law.yale.edu/ancient/twelve_tables.asp Source:
Yale Law School's Lillian Goldman Law Library

Quote of the Month: Government’s view of the econ-
omy could be summed up in a few short phrases: If it moves, tax

it. If it keeps moving, regulate it. And if it stops moving, subsi-
dize it. Ronald Reagan

A Picture is Worth. . .

Correctly identify this self pro-
claimed "handsome devil" to legalbea-
gle.aaba@sbcglobal.net. and win a

travel brief case generously provided
by Thomson West Publishers.

Mac Whittenburg was the first to
correctly identify the younger face of
Judge Ana Estavez back in her days as

a cowgirl.

The following names were drawn from the fishbowl at the
September Bar luncheon:

$25...... Randall Sims (he was present!ll)

$50......Chris Wright (not present)

$75....... Elsie Brown Silverman (not present)

THOMSON

____..*._____m

WEST

@ Prudential

Ada, REALTORS®

49 Years of “Winning Results”
For Our Clients...And Yours.

SweetHomeAmarillo.com  806-355-9601

LEGAL LINKS LIBRARY

YOUR NEW LIBRARY ON THE WEB

LEGALLINKSLIB.BLOGSPOT.COM
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